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The legal effect of settlement statements  
Context 
The decision of Carrapetta v Rado [2012]  NSWCA 202 raises a short but very 
practical point relating to the right to deliver a  notice to complete or have 
otherwise called for completion where time is of the essence of the contract in 
circumstances where a settlement statement  subsequently sent from the seller 
has overstated the amount owing under the contract. It was common ground , 
following the oft quoted High Court decisions of Neeta (Epping) Pty Ltd v 
Phillips(1974) 131 CLR 286 and Louinder v Leis (1982) 149 CLR 509 that a 
Notice to Complete which called for completion outside the terms of the 
contract would be invalid. These decisions also further confirm the long 
accepted principles that a seller who is not “ready willing and able” to perform 
all their obligations  or who is  otherwise in breach of contract at the time could 
not deliver a Notice to Complete (at[27]).The issue in this case did not so much 
concern the efficacy of the Notice to Complete at the time was delivered ,but 
the legal effect upon the Notice to Complete of the later delivery of a settlement 
statement for what the buyer considered to be performance beyond  that 
required by the contract. 
Relevant facts 
In this particular instance, Clause 34(b) of Standard 2005 Edition of the NSW 
Standard Contract of Sale had been altered to require an interest rate  on any 
late payment  of the balance of purchase money after the Date for Completion in 
the Contract to be reduced from the standard 12% to 8%. It is fair to say that 
there had been correspondence between the parties as to the validity of 
alterations to the contract by the agent which the seller maintained   had  not 
been authorised. However, there was no intimation beyond a reservation of 
rights in relation to the matters covered by the unauthorised alterations, that the 
seller would not settle the contract. 
The Notice to Complete (delivered on 1 December 2011 for completion on 16 
December 2011) did not mention an interest rate and was otherwise in form in 
conformity with the law. However, a later settlement statement sent by the 
seller’s solicitors to the buyers on 14 December 2011 calculated settlement 
figures based upon an interest rate of 12% when it had been agreed at 8%  by 
alteration to the contract. 
On 15 December 2011, the buyer’s solicitors wrote to the seller’s solicitors 
stating  
“We are instructed to dispute the validity of the Notice (to Complete) as to   
substance and form”.  
The buyer did not attend settlement on 16 December 2011 and on 19 December 
2011, the seller purported to terminate the contract based upon the failure 
of the buyer to tender. 
Analysis  
In short, the complaint of the buyer was that the seller was in breach of the 
contract at the time of  service  of the Notice to Complete which invalidated the 
Notice  and relieved the buyer from tendering performance in accordance with 
its mandate. In the course of the judgment Barrett JA (with whom Beazley and  
Hoeben JJA agreed)considered the legal effect  of the calculation and 
submission of a settlement statement as the contract was silent as to this matter. 
Barrett JA found a number of conflicting views upon this subject. Stonham in 
his seminal work on Vendor and Purchaser, (1964), considered that the 
submission of settlement statements  were merely a matter of practical 
convenience. Young J in Paclyn v GP Harris Real Estate Pty Ltd (1987) 4 BPR 
9267 thought that the obligation to provide settlement figures fell upon the 
seller especially where the seller had delivered a Notice to Complete. On the 
other hand , Cohen J in Blacktown City Council v Fitzgerald (1990) 6 BPR 
13,409 spoke of “the usual practice of the buyer to provide settlement figures”. 
In England, Barrett J A noted, whilst it had been found that there was no legal 
obligation  as a precursor to completion for either party to provide settlement 
figures, in practice, it had been the duty of the buyer to make the calculation. 
In a more recent English decision, Oakglade Investments Ltd v Dhand [2012] 
EWCA Civ 286 (13 March 2012),the Court of Appeal  found that the issue of 
settlement statements which had not been prepared  in accordance with the 
contract  and served prior to the delivery of the Notice to Complete ,rendered 
the Notice to Complete invalid. The issue of the settlement statements in these 
circumstances of this case  because of the contractual terms, held a higher 
significance than it usually might  which was to confirm or correct  a calculation 
of  figures in the normal course and this decision might be regarded as 
exceptional being based upon a serious  misconstruction of the contract by the 
seller. 
Findings 
The court found, as the parties conceded for the purposes of the proceedings , 
that the settlement statement given by the seller did not accord with the terms of 
the contract. The submission was susceptible to two views. The first was that 
the statement merely contained “draft” figures for confirmation, the second was 
.that these figures  represented the final sum that the seller would accept  for the 
buyer to properly discharge the buyer’s obligations under the contract. 
In any event, Barrett JA said that the Notice to Complete ,served prior to the 
submission of the contentious statement, had no reference to interest rates and 
merely called for settlement ‘in accordance with the terms of the contract” 
which it was entitled to do. Added to this, the seller was not in default at the 
time of delivery of the Notice to Complete which was otherwise regular in all 
respects. 
Thus, the delivery of the settlement statement did not, at any time, affect the 
legal position of the parties and the buyer was bound to complete on time. 
Conclusions 
The decision raises interesting practical issues. Both parties are in possession of 
the contract which sets out the consideration, deposit, the requirement for 
adjustments of outgoings and any other adjustment which may be required or 
permitted in favour of either party. It should technically be possible for either 
party to ascertain a final figure remembering that the buyer must tender the 
exact amount due under the contract to discharge the contract by performance. 
On the other hand, it would appear more practical for a seller to indicate 
settlement figures, a reasonable time prior to settlement, by way of a draft 
statement what the seller is willing to accept and request confirmation of these 
figures by the buyer. It should be delivered in a sufficient time before 
completion is due to enable any corrections suggested to be checked .This could 
easily be accomplished within the period given by the Notice to Complete ie 
usually 14 days. Such a mechanical process should have no contractual 
significance in the normal course of events and be merely a step in the process 
taken for convenience and toward the finalisation of the conveyance. 
Whether, as a result of this decision, settlement statements will now be 
delivered “for confirmation only” or even “without prejudice” remains to be 
seen. However, if the position is taken that regardless of when delivered , the 
statements have no contractual significance, these measures should not be 
necessary. 
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